Introduction 2
Obama was referring to the imprisonment of non-citizens in the 'war on terror' in the U.S. naval base that has garnered unprecedented international attention and has been the subject of much scholarship. Yet the same quotation is also applicable to the detention of refugees and individuals fl eeing torture in the U.S. immigration detention facility in Guantánamo Bay. However, the continuing operation of an immigration detention facility, across the bay from the facilities used in the 'war on terror', is virtually unknown both in the United States and internationally. The immigration detention facility in Guantánamo Bay has received almost no media or scholarly attention since the mid-1990s. 4 Indeed, the majority of scholars believe the facility has not been used since 1996, and the few scholars who acknowledge its continuing operation harbour signifi cant misconceptions about its current role. 5 Despite an expressed intention to close down the detention facilities used in the 'war on terror' at Guantánamo Bay, 6 at no point has the U.S. executive indicated any intention to close down the immigration detention facility there. On the contrary, there is some evidence of plans to expand the facility. 7 The immigration detention facility in Guantánamo Bay has been in operation since 1991 as part of the U.S. 'Migrant Interdiction Program' 4 The lack of reporting is in part because media representatives are prohibited from speaking to individuals transferred to Guantánamo Bay under the Migrant Interdiction Program (MIP) without specifi c approval: Department of Defense, 'Media Ground Rules for Guantanamo Bay, Cuba' (10 September 2010), H.2. Three pieces of scholarship which constitute a notable exception to the silence on the rights of Haitian and Cuban nationals detained in Guantánamo Bay under the MIP in recent years are Sonia Farber , ' Forgotten at Guantánamo: The Boumediene Decision and Its Implications for Refugees at the Base under the Obama Administration ' ( 2010 ) 12 This area is represented in the map in Figure 1 . The vast majority of people interdicted at sea, referred to in this book as 'interdictees', are returned to their point of origin. However, the U.S. Coast Guard identifi es a very small percentage of interdictees as having a credible fear of persecution or torture and transfers them to Guantánamo Bay. Once in Guantánamo Bay, interdictees are detained for further processing to determine whether or not they have a well-founded fear of persecution (are refugees) or are more likely than not to be tortured if returned home. Anyone found not to have protection needs in Guantánamo Bay 8 See, for example, U.S. Coast Guard, Statistics: Alien Migrant Interdiction < www.uscg.mil/hq/ cg5/cg531/AMIO/amio.asp >. 9 As discussed in Section 4.2 , the use of the term 'migrant' by the United States to refer to its interdiction program is misleading because not all individuals interdicted by the United States are, in fact, 'migrants'. Some individuals interdicted by the United States are refugees, which is a legally defi ned status that carries certain obligations under international refugee law. Introduction 4 is repatriated. However, refugees and individuals at risk of torture remain in Guantánamo Bay until they can be resettled. It is U.S. policy that individuals interdicted under the MIP will not be paroled or admitted onto the U.S. mainland. 13 As a result, the majority of refugees and individuals at risk of torture remain in Guantánamo Bay until they can be resettled in a third country.
14 As Brouwer and Kumin argue, 'in terms of numbers, the U.S. would appear to be the leader in maritime interception'. 15 The numbers are indeed striking. Between the fi scal years 1982 and 2014, 16 the United States interdicted 
18 The small number of individuals found to have protection needs during interdiction operations at sea is consistent with the substantial evidence that the screening procedures adopted by the U.S. Coast Guard on board Coast Guard vessels are inadequate and fail to identify many refugees and individuals at risk of torture. As a result, there is a high probability that the United States is not complying with its international obligation to protect refugees and individuals at risk of torture from being returned to harm.
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The largest groups of individuals interdicted by the United States under the MIP are nationals of Haiti, Dominican Republic, China, Cuba, Mexico and Ecuador. 20 Only Haitians, Cubans and Chinese nationals are known to have been transferred to Guantánamo Bay following an interdiction. However, only Haitian and Cuban nationals have been, and continue to be, systematically transferred to Guantánamo Bay, in very small numbers, as part of the MIP and are the only groups confi rmed to have been resettled in third countries after having been taken to Guantánamo Bay for full status determinations. 21 In contrast, two groups of Chinese nationals were transferred to Guantánamo Bay in 1996 and 1997. These were ad hoc events that ended with the repatriation of the interdictees. 22 No Chinese national is known to have been transferred to Guantánamo Bay after 1997. This book therefore focuses on the implications of the U.S. interdiction program in the Caribbean region for Haitian and Cuban nationals.
The MIP has an important role within U.S. immigration law and policy. For example, the MIP denies thousands of individuals from nations such as Haiti and Cuba access to the U.S. in-country processing regimes.
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The MIP is also the cornerstone of the U.S. 'wet-foot, dry-foot' policy under which Cuban nationals interdicted at sea are prevented from entering the U.S. mainland. In contrast, any Cuban national who reaches the U.S. mainland is, as a matter of policy, paroled into the United States and is permitted to apply for an adjustment of status to a permanent resident after one year of being physically present in the country. 23 Furthermore, as the oldest extraterritorial interdiction, processing and detention regime in the world, the MIP is highly signifi cant. It predates interdiction operations coordinated by the European Union's border agency (FRONTEX), interdiction measures adopted by European States such as Italy and Spain, and Australia's policy of extraterritorial processing and detention.
The United States' Exercise of Jurisdiction and Control in Guantánamo Bay, Cuba
A unique feature of the U.S. MIP, which is not shared by the interdiction and extraterritorial detention regimes that preceded it, is that individuals found to have a credible fear of persecution or torture during interdiction operations at sea are transferred to Guantánamo Bay, territory under the 'ultimate sovereignty of the Republic of Cuba', 24 where the United States exercises 'complete jurisdiction and control'. 25 To understand the position of Guantánamo Bay in international law and U.S. municipal law, it is important to understand the history of the area.
Cuba was Spanish territory when Spain declared war on the United States on 24 April 1898. 26 After sixteen weeks of fi ghting, the Spanish surrendered in July 1898 and relinquished control of Cuba by signing the Treaty of Paris on 10 December 1898. 27 Following the end of the war, Cuba came under U.S. military occupation. 28 The United States did not attempt The United States exercises jurisdiction over Guantánamo Bay to this day. The Cuban Supreme Court has stated that under Cuban law, 'the territory of that naval station is for all legal effects regarded as foreign' in Cuba. 37 As the U.S. Supreme Court declared in Boumediene v Bush ( Boumediene ), 38 'the United States, by virtue of its complete jurisdiction and control over the base, maintains de facto sovereignty over this territory'. 39
Structure of This Book
While the United States exercises de facto sovereignty over Guantánamo Bay, Guantánamo Bay does not constitute U.S. territory for the purposes of U.S. municipal law. The Immigration and Nationality Act (INA) 40 defi nes the 'United States', when used in a 'geographical sense', as 'the continental United States, Alaska, Hawaii, Puerto Rico, Guam, the Virgin Islands of the United States and the Commonwealth of the Northern Mariana Islands' 41 -what this book refers to as the 'U.S. mainland'. This defi nition excludes the territory of Guantánamo Bay.
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Introduction 10 are further analysed in subsequent chapters to show the lack of avenues for challenging the MIP under municipal law. Finally, Chapter 2 considers the very few occasions where the MIP has been amended in favour of individuals interdicted under the program, showing that the changes occurred primarily as a result of effective public advocacy campaigns rather than litigation in the courts.
Chapters 3 and 4 examine the municipal and international legal frameworks governing the MIP. Chapter 3 analyses the municipal legal foundations of the MIP as well as the legal foundations of the MIP under the international law of the sea. The exercise of jurisdiction over individuals interdicted by the United States is largely compliant with both U.S. municipal law and the international law of the sea. The only exception is that the United States sometimes turns rescue operations into interdiction operations and destroys unseaworthy vessels fl agged to another State with which it does not have an agreement. These practices are not authorised under the international law of the sea.
The international law of the sea is not, however, the only international law that governs the MIP. In Chapter 4 , this book argues that U.S. obligations under international human rights and refugee law apply wherever the U.S. exercises jurisdiction, including outside its territorial waters and in Guantánamo Bay. It goes on to explore the extent to which the United States has implemented relevant international human rights and refugee law treaties in its municipal law. The chapter shows that individuals interdicted by the United States have no effective means of compelling the U.S. executive to abide by its obligations under international human rights and refugee law. U.S. courts will not recognise such rights unless they have been implemented in U.S. municipal law, and many of the obligations in question have not been implemented by the United States. Furthermore, when implementing legislation does exist, it has been found (or is likely to be found) by U.S. courts not to apply outside the U.S. mainland. In addition, the international legal arena does not provide any effective mechanisms for the enforcement of the U.S.' international obligations.
The specifi c rights under international human rights and refugee law that are violated by the United States during migrant interdiction operations are analysed in Chapters 5 and 6 . This book is concerned with two particularly signifi cant components of the MIP: status determinations and the plight of individuals whose protection needs are recognised by
